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1.0 Introduction 
 

1.1 The Mental Capacity Act (MCA) 2005 and the Deprivation of Liberty Safeguards 
(DoLS) provide a framework to empower and protect people who may lack 
capacity to make some decisions for themselves. It makes it clear who can take 
decisions in which situations, and how they should go about this. It also allows 
people to plan ahead for a time when they may lack capacity.  
 

1.2 Patient Transport (UK) Ltd (PTUK) will ensure that service users’ experience high 
quality care, treatment and support that meets their needs and protects their 
rights.  

 
2.0 Purpose 
 

2.1  The purpose of the policy is to support staff in the effective implementation of 
the MCA and DoLS, to ensure service users’ rights are upheld and that staff act 
in the service user’s best interests at all times when making decisions under 
MCA. 

 
 

3.0 Scope 
 

3.1 Adherence to the Act and the Code of Practice will be supported in PTUK through 
adherence to clear and robust supervision arrangements. This applies to all 
PTUK staff working with individuals with mental health or substance misuse 
problems. 

 
 
4.0 Duties 
 
4.1 Duties of Directors of PTUK 
 
4.1.1 The Directors of PTUK have overall responsibility and liability for ensuring the health, 

safety and welfare of employees, patients, visitors and those affected by PTUK activities. 
They have overall responsibility for the implementation of this policy, in accordance 
with legislation and national guidance.  

 
 
4.2 Duties of Managers of PTUK 
 
4.2.1 Managers are responsible for ensuring they have a comprehensive understanding of 

their own remit within this policy and any associated procedures and guidelines. They 
are also responsible for ensuring staff understand and comply with the policy and 
associated procedures.  

 
4.2.3 All Managers must:  
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 Be familiar with and enforce this policy. 

 Be aware of the legal implications of the MCA and Mental Health act 

 Not make a moral judgment when counselling or interviewing employees. 

 Respect the requirement of strict confidentiality. 

 Seek advice where problems have been identified. 

 Ensure that contractors working in their area of responsibility comply with this 
policy. 

 
4.4 Duties of Employees  
 
4.4.1 All employees (including full time, part time, temporary, bank, managers and agency 

workers), contractors, subcontractors, agents and visitors will be covered by the Mental 
Capacity Act and Deprivation of Liberty Safeguards Policy and it is the responsibility of 
all managers and supervisors to ensure that the policy is enforced. This includes self-
employed vehicle crew staff operating on PTUK’s behalf. 

 
4.4.2 All staff have the duty to familiarise themselves with and comply with this policy.  
 
5.0 Consultation and Communication with Stakeholders 
 
5.1 New members of staff and contractors/subcontractors will be advised of PTUK’s policy 

at induction and ill receive specific training on Mental Capacity Act and Deprivation of 
Liberty Safeguards. 

 
5.2 Existing staff in position at policy inception will be notified by use of internal email and 

staff notice boards. 
 
5.3 The Staff Liaison Officer is a member of the Clinical Governance and Risk Board who will 

undertake staff consultation through the development process.   
 
6.0 Definitions 
 

6.1  The term ‘Patient’ is used throughout to reflect the language of the MCA Code 
of Practice, but terms such as ‘community patient’ or ‘service user’ may be 
preferred locally.  

 
6.2  When the Code refers to “children” it means people under the age of 16. When 

it refers to “young people” it means people aged 16 or 17. 
 
6.3 For the purposes of this policy, “Company Premises” extends to all buildings, 

yards, and company vehicles including ambulances, minibuses, cars and support 
vehicles. 

 
6.4 “Client’s” or “Customer” premises include those from or to which PTUK are 

requested to pick up or deliver patients, including their own homes, hospitals, 
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care homes, military establishments and airports. This extends to such premises 
visited on company business for reasons other than patient transport. (e.g. Sales 
visits, meetings, conferences etc.). 

 
7.0 The Relationship between the MCA and the Mental Health Act 
 
7.1 In deciding on the detention of a patient who lacks capacity, and whether the Mental 

Health Act or Deprivation of Liberty Safeguards should be applied, consideration should 
be made as to what is the least restrictive method of detention in the particular case, 
having taken into account all the relevant factors.  
Further guidance on this issue is contained in the Mental Health Act Code of Practice 
[2015], Chapter 13 Mental capacity and deprivation of liberty.  
 

7.2 For all other patients who lack capacity, any decisions taken with regard to care or 
treatment are governed by the Mental Capacity Act. This includes detained patients 
where the care and treatment under consideration is not covered by the Mental Health 
Act (for example required physical care which is not directly related to their mental 
disorder). 

 
8.0 The Principles of the MCA 
 
8.1 The MCA provides the legal framework for acting and making decisions on behalf of 

individuals who lack the mental capacity to make particular decisions for themselves. 
Everyone working with, and/or caring for, an adult who may lack capacity to make 
specific decisions must comply with this Act when making decisions or acting for that 
person, when the person lacks the capacity to make a particular decision for 
themselves. The same rules apply whether the decisions are life-changing events or 
everyday matters.  

 
The key principles of the Mental Capacity Act 2005 are:  
 

 Presumption of Capacity  
 
The Act’s starting point is to confirm in legislation that it should be assumed that an 
adult (or a young person aged 16 or over) has full legal capacity to make decisions for 
themselves (the right to autonomy) unless it can be shown that they lack capacity to 
make a decision for themselves at the time the decision needs to be made. This is known 
as the presumption of capacity. The Act also states that people must be given all 
appropriate help and support to enable them to make their own decisions or to 
maximise their participation in any decision making process.  
 

 Best Interests  
 
The underlying philosophy of the Act is to ensure that any decision made, or action 
taken, on behalf of someone who lacks the capacity to make the decision or act for 
themselves is made in their best interests.  
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 Balancing right to make decision and to be protected from harm  
 
The Act is intended to assist and support people who may lack capacity and to 
discourage anyone who is involved in caring for someone who lacks capacity from being 
overly restrictive or controlling. But the Act also aims to balance an individual’s right to 
make decisions for themselves with their right to be protected from harm if they lack 
capacity to make decisions to protect themselves.  
 

 Deprivation of Liberty Safeguards (DoLS)  
 
The Deprivation of Liberty Safeguards provide legal protection for those vulnerable 
people who are, or may became, deprived of their liberty within the meaning of Article 
5 of the European Convention of Human Rights in a hospital or care home, whether 
placed under public or private arrangements or under the control of the state.  
 
They do not apply to people detained under the Mental Health Act 1983, or to young 
people under 18. However, if a young person aged 16 or 17 is detained using the Mental 
Capacity Act, advice should be sought from the Head of Adult Safeguarding on whether 
an application to authorise a continuing detention should be made to the Court of 
Protection to protect their Article 5 rights.  
 
Every effort should be made when providing care or treatment, to prevent deprivation 
of liberty. If deprivation of liberty cannot be avoided, it should be for no longer than is 
necessary.  
 
The safeguards provide for deprivation of liberty to be made lawful through ‘standard’ 
or ‘urgent’ authorisation processes.  
 
The deprivation of liberty safeguards mean that the ‘managing authority’ (i.e. the PTUK) 
must seek authorisation from a ‘Supervisory Body’ (i.e. the local authority) in order to 
be able lawfully to deprive someone of their liberty.  
 
A decision as to whether or not deprivation of liberty arises will depend on all the 
circumstances of the case. The Supreme Court judgement [March 2014] defined the 
“acid test” criteria for a DoLS application as:  
 
Practitioners must not make a DoLS decision based on a person's mental or physical 
disability, but should base it primarily on the intensity, type, degree and duration of the 
restrictions experienced by the person.  
 
The key question to whether the person is under continuous supervision and control 
and is not free to leave. 
 
Irrelevant factors include an incapacitated person's compliance or lack of objection, the 
relative normality of the placement and the purpose it was created for. 
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Deprivations can apply whenever under state control, including in a person’s own 
residence.  
 
The MCA Guidance can be followed to ensure an informed decision is made.  
 

 Independent Mental Capacity Advocates (IMCA’S)  
 
The aim of the IMCA service is to provide independent safeguards for people who lack 
capacity to make certain important decisions and, at the time such decisions need to be 
made, have no one else (other than paid staff) to support or represent them or be 
consulted.  
Any information or reports provided by an IMCA must be taken into account as part of 
the process of working out whether a proposed decision is in the person’s best interests.  
The involvement of an IMCA must always be recorded. 

 
 
9.0 Training 

9.1 All staff will receive Mental Capacity Act and Deprivation of Liberty as part of 
induction. This training will be refreshed annually to reflect changes in legislation and 
ensure staff are aware of their ongoing responsibilities. 

10.0 References 
 
Human Rights Act 1998 placed a positive duty on public bodies to act in compliance with the 
1950 European Convention on Human Rights  
 
MCA Code of Practice  
 
MHA Code of Practice 2015  
 
The Social Care Institute for Excellence has produced a variety of resources to support the use 
of the MCA and DoLS in practice 
 
 
11.0 Appendices 
 
Appendix 1 - Equality Impact Assessment Tool 
 
To be completed and attached to any procedural document when submitted to the 
appropriate committee for consideration and approval. 

  Yes/No Comments 

1. Does the policy/guidance affect one 
group less or more favourably than 
another on the basis of: 

  



PTUK039 

Mental Capacity Act and Deprivation of Liberty Safeguards Policy-Version 1.0  
When printed this document becomes uncontrolled. Page 8 

 

  Yes/No Comments 

  Race No  

  Ethnic origins (including gypsies and 
travellers) 

No  

  Nationality No  

  Gender No  

  Culture No  

  Religion or belief No  

  Sexual orientation including lesbian, gay 
and bisexual people 

No  

  Age No  

  Disability - learning disabilities, physical 
disability, sensory impairment and 
mental health problems 

No  

2. Is there any evidence that some groups 
are affected differently? 

No  

3. If you have identified potential 
discrimination, are any exceptions valid, 
legal and/or justifiable? 

No  

4. Is the impact of the policy/guidance likely 
to be negative? 

No  

5. If so can the impact be avoided? N/A  

6. What alternatives are there to achieving 
the policy/guidance without the impact? 

N/A  

7. Can we reduce the impact by taking 
different action? 

N/A  

If you have identified a potential discriminatory impact of this procedural document, please 
refer it to Director of Human Resources and Corporate Affairs, together with any suggestions 
as to the action required to avoid/reduce this impact.  
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Appendix 2 - Checklist for the Review and Approval of Procedural Document 
 
To be completed and attached to any document which guides practice when submitted to the appropriate 
committee for consideration and approval. 

 Title of document being reviewed: 
Yes/No/ 
Unsure 

Comments 

1. Title   

 Is the title clear and unambiguous? Yes  

 Is it clear whether the document is a guideline, 
policy, protocol or standard? 

Yes  

2. Rationale   

 Are reasons for development of the document 
stated? 

Yes  

3. Development Process   

 Is the method described in brief?   

 Are people involved in the development identified? Yes  

 Do you feel a reasonable attempt has been made 
to ensure relevant expertise has been used? 

Yes  

 Is there evidence of consultation with stakeholders 
and users? 

Yes CG&RB meetings 

4. Content   

 Is the objective of the document clear? Yes  

 Is the target population clear and unambiguous? Yes  

 Are the intended outcomes described?  Yes  

 Are the statements clear and unambiguous? Yes  

5. Evidence Base   

 Is the type of evidence to support the document 
identified explicitly? 

Yes  

 Are key references cited? Yes  

 Are the references cited in full? Yes  

 Are supporting documents referenced? Yes  

6. Approval   

 Does the document identify which 
committee/group will approve it?  

Yes CG&RB 

 If appropriate have the joint Human 
Resources/staff side committee (or equivalent) 
approved the document? 

Yes   

7. Dissemination and Implementation   
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 Title of document being reviewed: 
Yes/No/ 
Unsure 

Comments 

 Is there an outline/plan to identify how this will be 
done? 

Yes Email staff 

 Does the plan include the necessary 
training/support to ensure compliance? 

Yes  

8. Document Control   

 Does the document identify where it will be held? Yes  

 Have archiving arrangements for superseded 
documents been addressed? 

Yes Archived in folder store on server 

9. Process to Monitor Compliance and Effectiveness   

 Are there measurable standards or KPIs to support 
the monitoring of compliance with and 
effectiveness of the document? 

Yes  

 Is there a plan to review or audit compliance with 
the document? 

Yes Internal auditor 

10. Review Date   

 Is the review date identified? Yes  

 Is the frequency of review identified?  If so is it 
acceptable? 

Yes  

11. Overall Responsibility for the Document   

 Is it clear who will be responsible for co-ordinating 
the dissemination, implementation and review of 
the document? 

Yes  

 

Individual Approval 

If you are happy to approve this document, please sign and date it and forward to the chair of the 
committee/group where it will receive final approval. 

Name Bradley Woods Date 11th April 2020 

Signature 

 

Committee Approval 

If the committee is happy to approve this document, please sign and date it and forward copies to the 
person with responsibility for disseminating and implementing the document and the person who is 
responsible for maintaining the organisation’s database of approved documents. 

Name William Corbett Date 11th April 2020 

Signature 

 
 

 


